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Sear Mr. Secretary

fteme*e is mad* to lettr of gownber 3, 1972, firm the Aesistant
Seoretary of Aaricu1tare conerning tvo cl~ms submitted to your Departm
mmt for an 1Udwc£ty ,oyelt for rdai vhizi was xw oved froa the
comarcial mrket ,1vi.rsuat to U~w directiozn of the Depwtawtt of Agricul-
tura of the State of hio, hceoordinZ to tho Accicstat Scretarz the
evldeuee izitted by the c1aiianta establish that the cont'ina
of the ailk zoaulted r:n to cons=_*tion by their dairy cattle of

iae coktUsated with Aroclr 1254." The on lae had been
stored in a silo, Use inside of which had been coated with a silo paint
which contained aClve of its ingredients r 125ls" a *po Af
* clas kn3m ae polychlhorinad birwyls (ics).

As indicated in the Assistaat Secretary's letter, the Mil1k Insd ity
TwSeitt Prograa was orisirAlly atited by msction 331 of the 4--onoic
Ort~uity Ac:t of 19vP4 , andi extended fre tiu to tie; and the Przom
is curretitly authorized by Public Law 90-4. La pertinent put# Public
Um 90-4+S4 is identiml with Its predecessors arnd rda as follows
(7 U.S.C. 450j):

so B , Tat the Secretary of Agriculture Is authorized to Make
indwmity py-zeatsj at a fair aarkat vulte, to dairy farce"
who taye been earected o Jsit a Juary 1, 19-4t to rezve their
-"--. . . fzr> coiercial arkets beca-ise lt c-tai-ed rezidas
of cheicala re'letered u4d -ror re b-,
Gt,vr;c:=it ar. -,e o-i v ica o.wa& (F.1±aasit adaled7 )

The Assistant Secretary states that your kpsrtaent, by p1blished
reilations, liblits Dairy Irnexaity Ptrr= Paynents to farmrs whose
uilk Is rie4X (raa tao m.rket because of cotamdratioo by an econouie
poison (1) reListIred pirstant to the provisions of the Federal Irsect4-
cide, u.;.4gcidep ard odenticide Abt, as o.e4M (7 U.hC. 135-135k), aA
(2) reco"s*dd tofr ere by Aexiculture Ramdbwk 313 or 331 or =y other
aeenc.7 of thA Federal Gv.-umt. 7 CR 7( et M. A "enticide" Ls
defined iu the reculation~s ac an economic poison xvgistered v~r~e th.e,-
Ust cited act. 7 C=i 7WO.2(f).

lx* Assistant fteretar advises that the rerulatlonx wve drarted
In ts mnner tor two reasons. Pirstp the legislativ history of th
act authorizing the Proax indicates that losses to dairy farmer 
raslting fr* pestioides wore the Drioary loase discussed In the .eate
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when the legislation van under consideration. 110 ong. mec. 16749-
16752 (July 23, 1964). Second, the Federal Insecticide, Pwigicides,

Md Rodenticide Act Is the only authorisation your Department Ms
located for registering chemicals vith the Federal Government.

The claimants contend that the regulations cited above reflect
an unsuportable narrow interpretation of the act by your Department.
They argue that if the Congress iLrternded uilk indemnity payments to
be limited to those losses caused by pesticides registered under the
Federal Insecticide, Fungicide, and Rodenticide Act, it would have
expresly so stated in the authorizing statute the reference to such
act. Miey state that instead Congress used the much broader languae
"residue of chemicals." Therefore, it in the position of these dairy
farmers that Congress intended to provide indemnity ets t 
dairy producers who were directed to remve their milk frc:: coewercial
markets because it contained residues of chemicals registered and
approved for use by the Federal Government and not just those whose
milk contained pesticides.

Ihe Assistant Secretary's letter continuess

"Applicants cliaimants7 contend that the registration and
approval require-ments of the statute should be waived in
their case. First, they point out that the Federal Govern-
ment does not have a system for registering and approving
the uses of all chemicals. Seconds they argue that 'Aroclor
12541 in one of a class of chanicals designated as poly-
chlorinated biphenyls (PCBts). Since 19299 these cheiicals
have been produced and have been employed in a vide range
of industrial uses Over the years numerous studies have
documented the environmental hazards of P0' s. Federal
administrative agencies have had the power and mandatory
duty as expressed by Congress to control the use of PCM'..
With respect to environmental contamination by PCB' ,
either directly or Lndirectly, of the nation' foods the
Food and Drug Administration has had the authority for a
considerable period of time to control the use of PCB
urder the provisions of the Federal Food, Drugs and Cosmetic

- Act Lrectioa 402(a), 406, 409, 701, 52 St. 1046 as amended, 
14g9, 1055-56 as amended by 70 Stat. 919 and 72 Stat. 9443,
72 Sat. 1735-88 8a amended; 21 U.SC. 342(a)s 348, and 37.

The Fcod and Drug Administration has recently exercised its
mandate by issuing a Notice of Prop~csed Rule M4aking concerning

*.- PCBDs which would preclude the accidental PCB contamination -
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of tood (37 F.R. 5105, march 18, 1972; Notic; of Availability
of Draft Eavironiantal Lbpact Mtatemen't, 37 P.E. 9503, a Il,
1972). Included in the proposed rules waa the following
special provision which was necessary to preclude accidental
PCB CO~tamination of animal feed:

*Coatings or paint for use on the contact surfaces
of feed storage areas MAy not contain PCB'3 or any
other harmful or deleterious substances likely to
contaminate feed.'"

The claimants point out that this regulation is too late to protect
them. M1eY argue that the fact that the Federal Government allowed
silo pOn.-rt to contain PM during such a period of tine, when an
administrative agency thereof %a under a statutory obligation to
regulate its use,, shaw that it acquiesced and iupliedly consented to
such a use.

The A6EiStant 8ecretarY requests a decision as to whether 7 U.S.C.
14503 authorizes the moaking of an indemnity paywet to the claints
under the circumstaces of this case.

In order to be entitled to an indemnity payent under 7 U.S.C.
i50J a dairy farmer must have been required to remve his milk fro the
mrket because it contained residues of a chemical registered and
approved for use by the Federal Government. It appears that the only
statute requiring the registration of a chemical is the Federal Insecti-
Cides Fungicide, and Eodenticide Act, as emnded, 7 U.S.C. 135-135kx
and that Aroclor 1254 is not an economic poison required to be registered
under such act.

the claimnts evidently recognize that Aroclor 3254 is not a'
chemical registered and approved for use by the Federal Government.
Xoever, it apparently is their position that since the Government does
not have a systen for registering and approving all chemicals and-.
according to the claimants-impliedly consented to the use of Aroclor_
1254 for painting Silos, the registration and approval requirement of .
7 U.S.C. 4504 should be vaived in their case.

This Office is without authority to waive the requirecent set forth
In 7 U.S.tC 450J. ,us, if the claimants- are to be indemnified, it
must be because they -tall within the terms of that statute, taking Into
account the legislative intent in enacting it. '
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While we are conizant that 7 U.S.C. 450J is reuedial legislation
u~a is therefore to be Civen a liberal interpretation, any such inter-
pretation must be consistent both with the langaage used therein and
with the intent of Congress as disclosed by the legislative history of
the provision. 45 Cociip. Gen. 96 (1965). As already noted, the express
lanuage of the statute, read lterally, precludes indemnification for
contamination by substances such as Aroclor 1254 which are not registered
with, and/or approved bys the Government.

Horeover, an examination of the legislative history of 7 U.S.C.
450J indicates that the statute was not intended to compensate dairy
farmers for every contamination of their milk by chemicals. Rather,
the debate on the bill which becae 7 U.S.C. 450j s}ows that the object
of Congress in enacting it was to co.aensate farmers whose milk was
ordered removed from the market because of contamination by certsin
chemicals tne use of which had been affir-matively recomended by the
Goveernaent at the time of that use. See 1b0 Cong. Rec. 166U-16665
(July 22, 1964), a.-d id. 16749-167w2 (July 23, 1964). Specifically,
the Congress vas considering casec in which residues of pesticides

dreconded for use by the Department of .Acriculture had been fowid
in milk. It was considered inequaitable that dairy farmers should bear
the resulting loss when it was the Government that had recommended the
use of pesti :ides which, when used as recocended, contominated milk.
.Clalmants' view, that they sho-uld be compensated for milk contaminated
by a cherical concening the use of which tae Government had then taken
no positiou,, is thus not consistent with the intent of Congress in
anacting 7 U.f.C, 450J.

As to the claimants' position that the Food and Drug Aministration
(rDA) has had both the pover and the duty to recalate the use of PCB'a
and t};at the failttre by FD to perform that allered duty earlier,
constituted iilied consent to the continued use of PCB's, we do not
believe that inaction FDA with respect to paticula substance
can be costy'ed as consent or approval by the Government to its use.
Mbreover, eve-i if there might be aiid to have been implied consent by
the Government to the use of PCB'sv this would in any event not satisfy
the intent of 7 U.S.C. 450J that, for farmers to be indemrified, the
use of the contaminant mst have been registered with and affirmatively
mA. rsed or recommended by the Government.

/1.* ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
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In Ilet of the foreging it ir sour -viewtt 7 US..C. 45does ot horize the making of indemity payrets under circnustances
such as exist in the instwt two cBWes.

Siwerely yours

SI3 K();t B. STAATS

Oxptroller General
of the United States

2le Honorable
The Secretary of Agriculture
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